








956.1 Finanzmarktaufsicht

Chapter 4: Criminal Provisions

Art. 44 Activity without a licence, recognition, or registration
or registration

I Anyone who wilfully without a licence, recognition, or registration carries out an
activity that requires a licence, recognition, or registration under the financial market
acts is liable to a custodial sentence of up to three years or to a monetary penalty.

2 Where the offender acts through negligence, he or she is liable to a fine of up to
250 000 francs.

3 In the case of a repetition of the offence within five years of the conviction taking
full legal effect, the monetary penalty amounts to a minimum of 45 daily penalty
units.

Art. 45 Provision of false information

I Anyone who wilfully provides FINMA, an audit company, a self-regulatory or-
ganisation, or a mandatary with false information is liable to a custodial sentence of
up to three years or to a monetary penalty.

2 Where the offender acts through negligence, he or she is liable to a fine of up to
250 000 francs.

3 In the case of a repetition of the offence within five years of the conviction taking
full legal effect, the monetary penalty amounts to a minimum of 45 daily penalty
units.

Art. 46 Violations of obligations by audit companies or mandataries

I Anyone who wilfully as an auditor or mandatary seriously violates the supervisory
provisions by:

a. falsely stating essential information in the audit report or withholding essen-
tial information;

b. failing to make a mandatory report to FINMA; or

c. failing to make an order under Article 27 to the audited supervised person or
entity.

is liable to a custodial sentence of up to three years or to a monetary penalty.

2 Where the offender acts through negligence, he or she is liable to a fine of up to
250 000 francs.

3 In the case of a repetition of the offence within five years of the conviction taking
full legal effect, the monetary penalty amounts to a minimum of 45 daily penalty
units.

Art. 47 Audit of annual financial statements

I Anyone who wilfully:
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a. fails to have the annual financial statements required by the financial market
acts audited by a licensed audit company or to have an audit carried out that
has been ordered by FINMA;

b. fails to fulfil his or her obligations vis-a-vis the audit company or the manda-
tary
is liable to a custodial sentence of up to three years or to a monetary penalty.

2 Where the offender acts through negligence, he or she is liable to a fine of up to
250 000 francs.

3 In the case of a repetition of the offence within five years of the conviction taking
full legal effect, the monetary penalty amounts to a minimum of 45 daily penalty
units.

Art. 48 Non-compliance with FINMA rulings

Anyone who wilfully fails to comply with a legally enforceable ruling issued by
FINMA containing notice of the penalties under this Article or with a decision of the
appeal courts is liable to a fine of up to 100 000 francs.

Art. 49 Offences in business operations

The ascertainment of the criminally liable persons may be dispensed with and in-
stead the business operation may be ordered to pay the fine (Art. 7 of the Federal
Act of 22 March 197423 on Administrative Criminal Law) where:

a. the ascertainment of the persons who are criminally liable under Article 6 of
the Federal Act of 22 March 1974 on Administrative Criminal Law requires
investigative measures that are disproportionate in comparison with the pen-
alty incurred; and

b. a fine of a maximum of 50 000 francs is under consideration for the viola-
tions of the criminal provisions of this Act or the financial market acts.

Art. 50 Jurisdiction

I For violations of the criminal provisions of this Act or the financial market acts,
the Federal Act of 22 March 197424 on Administrative Criminal Law applies, unless
this Act or the financial market acts provides otherwise. The authority responsible
for prosecution and judgement is the Federal Department of Finance.

2 Where proceedings before the courts are requested or if the Federal Department of
Finance is of the view that the requirements for a custodial sentence or a custodial
measure are met, the offence is subject to federal jurisdiction. In such a case, the
Federal Department of Finance shall refer the files to the Office of the Attorney
General of Switzerland for proceedings before the Federal Criminal Court. The

23 SR 313.0
24 SR 313.0
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referral is deemed to be the bringing of charges Articles 73-83 of the Federal Act of
22 March 1974 on Administrative Criminal Law apply by analogy.

3 The representatives of the Office of the Attorney General of Switzerland and of the
Federal Department of Finance are not required to appear in person at the trial.

Art. 51 Unification of prosecution

I'In a criminal case, if both the jurisdiction of the Federal Department of Finance
and federal or cantonal jurisdiction apply, the Federal Department of Finance may
order that the prosecution be unified under the prosecution authority already dealing
with the case, provided there is a close factual relation, the case is not yet pending
before the competent court and unification will not unreasonably delay the ongoing
proceedings.

2 The Appeals Chamber of the Federal Criminal Court decides on any disputes
between the Federal Department of Finance and the Office of the Attorney General
of Switzerland or the cantonal authorities.

Art. 52 Prescription

The right to prosecute offences under this Act and under the financial market acts
prescribes after seven years.

Chapter 5: Procedure and Right of Appeal

Art. 53 Administrative procedure

The procedure is governed by the provisions of the Federal Act of 20 December
196825 on Administrative Procedure.

Art. 54 Right of appeal

I The contesting of FINMA rulings is governed by the provisions on the administra-
tion of federal justice.

2 FINMA is entitled to appeal to the Federal Supreme Court.

Chapter 6: Final Provisions
Section 1: Implementation

Art. 55 Implementing provisions

I The Federal Council issues the implementing provisions.

25 SR 172.021; BB1 2007 4644
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2Tt may authorise FINMA in matters of limited importance, and in particular in
predominantly technical matters, to issue implementing provisions to this Act and to
the financial market acts.

Art. 56 Implementation

FINMA is responsible for the implementation of this Act and of the financial market
acts.

Section 2: Amendment of Current Legislation

Art. 57

The amendment of current legislation is regulated in the Annex.

Section 3: Transitional Provisions

Art. 58 Transfer of rights and obligations

I The Federal Council determines the date on which FINMA acquires its own legal
personality. On this date, it succeeds the Federal Banking Commission, the Federal
Office of Private Insurance and the Anti-Money Laundering Control Authority.

2 The Federal Council designates the rights, obligations and values that are assigned
to FINMA, determines the commencement date for the legal effects and approves
the opening balance sheet. It shall take any further measures required for the transi-
tion and issue the required provisions.

3 FINMA shall take over all the proceedings of the Federal Banking Commission, of
the Federal Office of Private Insurance and of the Anti-Money Laundering Control
Authority that are pending on the commencement of this Act.

Art. 59 Transfer of employment relationships

I The employment relationships of the staff of the Federal Banking Commission, of
the Federal Office of Private Insurance and of the Anti-Money Laundering Control
Authority shall be transferred in accordance with Article 58 paragraph 1 to FINMA
and shall be continued in accordance with this Act.

2 There is no right to the continuation of any function, field of work or position
within the organisational system; however, staff have a right to their current salary
for a period of one year.

3 Job application procedures will be carried out only if it proves necessary as a result
of reorganisation or where there is more than one candidate.

4 FINMA shall endeavour to carry out restructuring activities in a socially acceptable
manner.
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Art. 60 Responsible employer
I FINMA is the responsible employer for persons in receipt of a pension:

a. who are allocated to the Federal Banking Commission, the Federal Office of
Private Insurance or the Anti-Money Laundering Control Authority; and

b. who have begun to draw an old age, invalidity or survivor’s pension from
the occupational pension scheme with the Federal Pension Fund before the
commencement of this Act.

2 Where any incapacity to work, the cause of which subsequently leads to invalidity,
begins before the commencement of this Act and the related pension begins to be
drawn after its commencement, FINMA is also the responsible employer.

Section 4: Referendum and Commencement

Art. 61
I This Act is subject to an optional referendum.

2 The Federal Council determines the date on which this Act comes into force.

Commencement Date:26

Article 4, 7, 8, 9 paragraph 1 letters a—e and g—j as well as paragraphs 2—-5, Art. 10-14, 17-20,
21 paragraphs 3 and 4, 53-55, 58 paragraph 2 second sentence, 59 paragraphs 2—4; Annex:
Number 4 (Federal Administrative Court Act): Heading before Article 31 and 33 letter b:

1 February 2008

Other provisions: 1 January 2009

26 AS 2008 5205
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Annex
(Art. 57)

Amendment of Current Law

The Federal Acts below are amended as follows:

1. Freedom of Information Act of 17 December 200427

Art. 2 para. 2

2. Federal Act of 20 December 196828
on Administrative Procedure

Art. 14 para. 1 let. e and 2

3. Federal Supreme Court Act of 17 June 200529

Art. 83 let. u and v

4. Federal Administrative Court Act of 17 June 200530

Heading before Art. 31

Art. 33 let. b

27 SR 152.3. The amendment below is inserted in the said Act.

28 SR 172.021. The amendments below are inserted in the said Act.
29 SR 173.110. The amendments below are inserted in the said Act.
30 SR 173.32. The amendments below are inserted in the said Act.
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Heading before Art. 35 and Art. 36a

Art. 36a

5. Federal Criminal Court Act of 4 October 20023!

Art. 26 let. b

6. Mortgage Bond Act of 25 June 193032

Replacement of terms

Throughout the Act, the terms "Federal Banking Commission", "Banking Commis-
sion" and "Secretariat of the Banking Commission" shall be remplaced by

"FINMA". The grammatical changes required by the change of term must also be
made.

Art. 5 no. 3

Art. 32 para. 2

Art. 38a

Art. 38b

Art. 39

31 SR 173.71. The amendment below is inserted in the said Act.
32 SR 211.423.4. The amendments below are inserted in the said Act.
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Art. 40

Art. 41 Margin title

Art. 42, 43 and 47
Repealed

7. Insurance Contracts Act of 2 April 190833

Art. 91 para. 3

Art. 92 Margin title and para. 2

8. Cartels Act of 6 October 199534

Art. 10 para. 3

9. Federal Audit Office Act of 28 June 196735

Art. 8 para. 2

10. Road Traffic Act of 19 December 195836

Art. 76a para. 2

33 SR 221.229.1. The amendments below are inserted in the said Act.
34 SR 251. The amendment below is inserted in the said Act.

35 SR 614.0. The amendment below is inserted in the said Act.

36 SR 741.01. The amendments below are inserted in the said Act.
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Art. 79e para. 2

11. Accident Prevention Contribution Act of 25 June 197637

Art. 10 para. 1 and 3

12. Federal Act of 18. Miirz 199438 on Health Insurance

Art. 21 para. 2

Art. 99 para. 2 third sentence

13. National Bank Act of 3 October 20033

Art. 14 para. 2

14. Collective Investments Act of 23 June 200640

Replacement of terms

Throughout the Act, the term "recognised auditor" shall be replaced by "licensed
auditor", and "supervisory authority" by "FINMA". The grammatical changes re-
quired by the change of term must also be made.

Art. 2 para. 3 let. ¢

37 SR 741.81. The amendments below are inserted in the said Act.
38 SR 832.10. The amendments below are inserted in the said Act.
39 SR 951.11. The amendment below is inserted in the said Act.

40 SR 951.31. The amendments below are inserted in the said Act.
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Art. 14 para. 1is

Art. 47

Art. 50 para. 3

Art. 51 para. 6

Art. 126 para. 2

Repealed

Art. 127

Art. 128

Art. 130

Art. 131

Repealed

Art. 132

Art. 133

Art. 134

Art. 137
Repealed

23



956.1 Finanzmarktaufsicht

Art. 139

Art. 141 and 142
Repealed

Art. 143
Art. 145 para. 2

Art. 148 para. 1 let. a, ¢, gno. 4 and i
Repealed

Art. 148 para. 3

Art. 149 para. 1 let. e no. 3 as well as para. 3 and 4

4 Repealed
Art. 150
Art. 151

Repealed

Art. 152
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15. Banking Act of 8 November 19344!

Replacement of terms

Throughout the Act, the terms "Federal Banking Commission" and "Banking Com-
mission" shall be replaced by "FINMA". The grammatical changes required by the

change of term must also be made.

Art. 1 para. 4

Art. 2 para. 1 and 3

Art. 3d para. 2

Art. 3h
Repealed

Art. 3bis para. 1 introductory sentence

Art. 5
Repealed

Sixth Section (Art. 11-14)
Repealed

Art. 18

Art. 19-22
Repealed

Heading before Art. 23

4l SR 952.0. The amendments below are inserted in the said Act.
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Art. 23

Art. 23%s para. 1 and 2
Repealed

Art. 23ter

Art. 23quater
Repealed

Art. 23quinquies

Art. 23sexies
Repealed

Art, 23septies

Art. 23octies
Repealed

Art. 24 para. 1
Repealed

Art. 26 para. 1 introductory sentence and let. b

Art. 38

Art. 39 para. 2
Repealed
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Art. 46

Art. 47

Art. 48
Repealed

Art. 49

Art. 50-51bis
Repealed

16. Stock Exchange Act of 24 March 199542

Replacement of terms

Throughout the Act, the terms "Aufsichtsbehorde" and "Banking Commission" shall
be replaced by "FINMA". The grammatical changes required by the change of term
must also be made.

Art. 3 para. 1

Art. 1la

Art. 17

Art. 18 and 19

Repealed

Art. 23 para. 3 and 4

42 SR 954.1. The amendments below are inserted in the said Act.
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Art. 28 let. g

Art. 32 para. 2 introductory sentence and 7

Art. 33a

Art. 33b

Art. 33¢

Art. 33d

Heading before Art. 34

Art. 34

Repealed

Art. 35

Art. 35a

Art. 36

Art. 36a

28



Finanzmarktaufsichtsgesetz

956.1

Art. 38a

Art. 39 and 40

Repealed

Art. 41 para. 1 introductory sentence as well as 3 and 4

I Introductory sentence: relevant to the French text only

Art. 42

Art. 42a

Art. 43

Art. 44
Repealed

17. Anti-Money Laundering Act of 10 October 199743

Art. 3 para. 5

Art. 12

Art. 13

Repealed

Art. 14 para. 1

43 SR 955.0. The amendments below are inserted in the said Act.
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Art. 15
Repealed

Heading before Art. 16

Art. 16

Heading before Art. 17

Art. 17

Heading before Art. 18

Art. 18 Heading, para. 1 introductory sentence as well as para. 2 and 3

Art. 18a

Art. 19

Repealed

Art. 19a

Art. 19b

Art. 20
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Art. 21 and 22

Repealed

Art. 24 para. 2

Art. 26 para. 2

Art. 27

Art. 28

Art. 29 para. 1 and 3

Art. 30 and 31

Repealed

Art. 34 para. 2

Art. 35 para. 2

Art. 36

Repealed

Art. 37

Art. 38-40
Repealed
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Art. 41

18. Insurance Oversight Act of 17 December 200444

Replacement of terms

Throughout the Act, the term "supervisory authority" shall be replaced by "FINMA"
and "auditor" and "external auditor" by "audit company". The grammatical changes
required by the change of term must also be made.

Art. 2 para. 3

Art. 6 para. 2

Art. 22 para. 2 and 3

Heading before Art. 27

Art. 27 para. 1 second sentence

Art. 28

Art. 29 para. 2 and 4

Repealed

Art. 47

44 SR 961.01. The amendments below are inserted in the said Act.
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Art. 48 and 50

Repealed

Art. 61

Art. 73 para. 2

Art. 80

Art. 81-83

Repealed

Art. 86

Art. 87

Art. 88 para. 1
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